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Date consultation launched: Closing date for responses:
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Who will this consultation be of most interest to?

Feed importers, feed merchants and feed compounders; enforcement authorities;
analytical laboratories; farmers who produce feed materials; livestock farmers;
purchasers of animal feed (including pet food and feed for horses); and others with an
interest in the labelling, marketing and composition of animal feed.

What is the subject of this consultation?

A draft Statutory Instrument to provide for the enforcement of EC Regulation 767/2009 of
13 July 2009 on the placing on the market and the use of feed. This Regulation revokes
a number of separate Directives on the labelling, marketing and composition of feed and
brings their provisions together into a single, comprehensive legislative measure which
applies directly in all Member States as from 1 September 2010.

What is the purpose of this consultation?
To seek stakeholder views on

e whether all of the Articles of the EC Regulation which require to be enforced have
been correctly identified;

e whether the competent authorities for the enforcement of the EC Regulation have
been correctly designated,;

e whether all of the provisions of the Feeding Stuffs (England) Regulations 2005 (as
amended) which require to be re-enacted have been correctly identified;

e whether it is appropriate to insert ambulatory references to (a) the Annexes to EC
Regulation 767/2009 and (b) the Annexes to Directives 82/475, 2002/32 and 2008/38 --
which concern, respectively, the lists of categories of feed materials for non-food
producing animals, the MPLs for undesirable substances and the requirements for
feed for particular nutritional purposes -- so that future amendments to them can
enter into force without requiring to first be transposed into law in England;

e whether it is appropriate to increase the penalties for breaches of feed labelling and
feed composition provisions; and

e whether those provisions of Part IV of the Agriculture Act 1970 which concern
territory now occupied by EC Regulation 767/2009 on the placing on the market and
the use of feed have been appropriately disapplied.
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Responses to this consultation should be sent to:

Name Joseph Nicholas Postal address

Division/Branch Animal Feed Branch Area 3C, Aviation House

FOOD STANDARDS AGENCY 125 Kingsway

Tel: 020 7276 8462 London WC2B 6NH

Fax: 020 7276 8478 Email: joseph.nicholas@foodstandards.gsi.gov.uk
Is an Impact Assessment included Yes [X No [ ] See Annex A for reason.

with this consultation?




THE ANIMAL FEED (ENGLAND) REGULATIONS 2010

DETAIL OF CONSULTATION
Introduction

1. Animal feed legislation is a harmonised area in the EU. It includes provisions
on the marketing and use of feedingstuffs, which cover labelling declarations such as
the ingredients used; analytical declarations for protein, fibre, ash, etc.; the name and
address of the business; the batch number and shelf-life of the feed product; and
certain allowable claims. EU feed legislation also specifies the maximum permitted
levels of certain undesirable substances -- chiefly naturally occurring environmental
contaminants the presence of which cannot be wholly avoided -- and lays down a list
of prohibited ingredients which must never be used in feed. This legislation applies
principally to feed for farmed livestock, but also covers feed for pet animals, horses,
farmed and ornamental fish, and zoo and circus animals.

2. These requirements are currently set out in a number of separate Directives,
which have been transposed into law in England by the Feeding Stuffs (England)
Regulations 2005 (as amended). These Directives have now been revoked and
replaced by European Parliament and Council Regulation 767/2009/EC of 13 July
2009 on the placing on the market and the use of feed, which applies in Member
States from 1 September 2010.

3. Many of the provisions of EC Regulation 767/2009 are identical or very similar
to those in the five Directives which it replaces, although the Regulation also
introduces a number of changes, some more significant than others. The most
important change is the repeal of the existing requirement for the mandatory
percentage ingredient declaration for compound feed, which it is anticipated will save
the UK feed industry around £44 million a year. Other changes include a new
requirement for full labelling of feed additives, and the removal of an existing
derogation for the labelling of feed materials with a moisture content of more than
50% ("moist feeds"). Full details of the EC Regulation's provisions are given in
section 3 of the Impact Assessment. Sections 5 and 6 of the Impact Assessment set
out the EC Regulation’s potential benefits and costs. However, the impact of the EC
Regulation on enforcement authorities is not expected to be significant, since (other
than the changes summarised above) the majority of existing feed labelling
requirements are carried forward unchanged.

Main Proposals of the Animal Feed (England) Regulations 2010

4, EC Regulations apply directly in Member States, and it is therefore necessary
to revoke those provisions in national legislation which either repeat, conflict or
overlap with the provisions of the EC Regulation. However, the extent of the
amendments which would need to be made to the Feeding Stuffs (England)
Regulations 2005 (as amended) are such that it has instead been decided to repeal
the existing legislation in its entirety and to make a new set of Regulations -- the
Animal Feed (England) Regulations 2010. The key features of the new Statutory
Instrument are set out in the following box.



The Animal Feed (England) Regulations 2010 will:

e provide for the enforcement of certain provisions of EC Regulation
767/2009/EC,;

e designate competent authorities for the enforcement of the selected
provisions;

e re-enact those provisions of the Feeding Stuffs (England) Regulations
2005 (as amended), such as those which enforce EU rules on feed
additives, which do not repeat, conflict or overlap with the provisions of
EC Regulation 767/2009;

e make the references to the lists of categories of feed materials for non-
food producing animals, MPLs for undesirable substances and products
for particular nutritional purposes ambulatory;

e increase the penalties for breaches of the Regulations; and

e make consequential amendments to primary legislation (the Agriculture
Act 1970) to disapply its provisions where they repeat, conflict or overlap
with the provisions of EC Regulation 767/20089.

Enforcement of Certain Provisions of the EC Regulation

5. Although EC Regulations apply directly in all Member States and their
provisions cannot be repeated in national legislation, it is necessary for their Articles
to be linked to powers of enforcement in order to provide for their application in law.
For feed legislation, this is achieved by linking the Articles to the powers already held
by local authority enforcement officers, which are set out in Part 4 of the Feed
(Hygiene and Enforcement) (England) Regulations 2005. However, it is not
necessary for all of the provisions in the EC Regulation to be linked to enforcement
powers, because failure to adhere to certain of these provisions will not constitute a
breach of a statutory duty.

6. A list of the provisions of EC Regulation 767/2009 to be linked to enforcement
powers is set out in Schedule 1 to the draft Animal Feed (England) Regulations 2010.
This list also includes the forthcoming Commission Regulation to establish the
Community Catalogue of feed materials provided for under Article 24 of the
Regulation, which was adopted by the Standing Committee on the Feed Chain and
Animal Health in February 2010, although its publication in the Official Journal is still
awaited. Changes made by the Lisbon Treaty mean that the name “Community
Catalogue” will be replaced by “European Union (or EU) Catalogue”, but the
substance of the list will not alter.

Designation of Competent Authorities

7. Several of the Articles of EC Regulation 767/2009 refer to the role of
competent authorities in their enforcement or interpretation. It is therefore necessary
to designate the competent authorities in question. For the most part, this will be
local authorities, the trading standards departments of which are responsible for the
enforcement of animal feed legislation in England. However, in a limited number of
instances it will be necessary to designate the Food Standards Agency as a
competent authority, either because it is to be given reserve powers in the event of a
failure to enforce by a local authority or because it is the body which will be required



to engage with the Commission for the fulfilment of the duties laid down in certain of
the Articles of the EC Regulation.

8. A list of those provisions of EC Regulation 767/2009 which require the
designation of competent authorities is set out in regulation 5 of the draft Animal
Feed (England) Regulations 2010.

Re-enactment of Certain Provisions of the Feeding Stuffs (England) Regulations
2005

9. Three existing EC measures -- Directive 82/475 on categories of feed
materials for non-food producing animals, Directive 2002/32 on undesirable
substances and EC Regulation 1831/2003 on feed additives -- remain outside the
scope of EC Regulation 767/2009. It will therefore be necessary for the provisions
relating to the implementation and enforcement of these measures to be re-enacted
in the Animal Feed (England) Regulations 2010 in order that they continue to have
effect. It will also be necessary to re-enact the list of particular nutritional purposes
for which certain feed products may be promoted -- although the base Directive is
revoked and replaced by EC Regulation 767/2009, the list itself, which was recently
consolidated as Directive 2008/38, is not.

Implementation of these Certain Provisions by Reference instead of Transposition

10. The lists of categories of feed materials for non-food producing animals,
maximum permitted levels for undesirable substances and particular nutritional
purposes will be implemented by reference rather than by direct transposition (or
“copy out” as it is sometimes called), and those references will be ambulatory. This
will ensure that future amendments to these lists -- which are usually made by
comitology in the Standing Committee on the Feed Chain and Animal Health -- take
effect when they are expressed to do so in the relevant amending EU legislative act
rather than, as now, being required to be individually transposed into national law by
amending Statutory Instruments. The same principle, of ambulation, will be extended
to most of the Annexes to EC Regulation 767/2009, future amendments to which will
also be made by comitology in the Standing Committee.

11. It should be noted that the Commission has indicated that it is considering
replacing Directive 2008/38 with a Regulation, although there is as yet no timetable
for this. However, if the Regulation is adopted and published before the draft Animal
Feed (England) Regulations 2010 enter into force, the ambulatory reference to the
Annex to Directive 2008/38 will be amended accordingly.

Increased Penalties for Breaches of Feed Legislation

12.  The current penalties for failure to comply with the Feeding Stuffs (England)
Regulations 2005 (as amended) are set out in section 74A of the Agriculture Act
1970, which allows for a maximum term of imprisonment of three months and/or a
fine at level 5 on the standard scale. The standard scale of fines for summary-only
offences is set out in section 52 of the Criminal Justice Act 1982 and ranges from
£200 at level 1 to £5,000 at level 5. This scale of penalties has not kept pace with
the increased recognition of the role that animal feed plays in the safety of the food



chain, and it is felt that they are no longer "effective, proportionate and dissuasive”,
as required by Article 31 of EC Regulation 767/2009.

13. The need for modernising the penalties for breaches of feed legislation was
recognised when the Feed (Hygiene and Enforcement) (England) Regulations 2005
were made, which provide for unlimited fines and prison terms of a maximum of two
years. There is therefore a strong case for comparable treatment of breaches of feed
composition and labelling requirements and the maximum permitted levels for
undesirable substances. It is considered that such breaches, if sufficiently serious,
should be prosecuted as indictable offences, with the potential penalty of a fine at a
level set at the discretion of the Crown court and not limited by statute. However, it is
not proposed that there should be any increase in the maximum three month term of
imprisonment for an offence, thus maintaining parity with what is already available
under the Agriculture Act 1970.

14.  The increased penalties for breaches of EC Regulation 767/2009 have been
agreed with the Ministry of Justice, and are set out in regulation 12 of the draft Animal
Feed (England) Regulations 2010.

Amendments to Primary Legislation (the Agriculture Act 1970)

15. The Feeding Stuffs (England) Regulations 2005 (as amended) are secondary
legislation made under Part IV of the Agriculture Act 1970 and section 2(2) of the
European Communities Act 1972. Many sections of the Agriculture Act overlap with
the provisions of EC Regulation 767/2009. Sections 73 and 73A of this Act,
concerning deleterious ingredients, have already been disapplied, except in respect
of pet food, for the purposes of EC Regulation 178/2002 on the general principles of
food law (which includes feed law). It will now be necessary to disapply them
altogether.

16.  Other sections of Part IV of the Agriculture Act 1970 require to be similarly
disapplied. By agreement with the Office of Parliamentary Counsel, this will be
achieved by the insertion into the relevant sections of a provision to state that all or
parts of them which concern animal feed will no longer apply in those cases where
feed is instead governed by the provisions of EC Regulation 767/2009. The sections
so amended are section 68, on the duty of a seller to provide a statutory statement;
section 70, on the use of names or expressions with prescribed meanings; section
71, on the particulars of certain attributes to be given if claimed to be present; and
section 74, on the limits of variation.

17.  Section 69, on the marking of material prepared for sale, will be amended to
omit reference to feedingstuffs; and section 74A (3), setting out the penalties for
breaches of regulations controlling fertilisers and animal feedingstuffs, will no longer
apply to Regulations concerning animal feed. This is because the penalties are now
set out in the Regulations themselves. Section 70, although much of it will no longer
apply to feed, is also amended by the insertion of a reference to EC Regulation
767/2009 to provide a continued basis for the warranty in subsection 1. This is to be
done to ensure that commercial purchasers have the same degree of protection as
previously.



18.  Finally, section 66 will be modified by a reversion to an earlier version of this
section, which will remove certain variations specific to animal feedingstuffs that are
no longer required.

19.  Full details of the modifications to the Agriculture Act 1970 are set out in
regulation 14 of the draft Animal Feed (England) Regulations 2010.

Consultation with Stakeholders

20.  There was one formal consultation with stakeholders on the text of the draft
EC Regulation when it was published by the Commission in spring 2008, responses
to which were fed into the discussions in Brussels. (The documents for this
consultation can be found at:
http://www.food.gov.uk/consultations/consulteng/2008/feedmarketeng08) Key
stakeholders were also kept apprised of developments by informal means, such as e-
mail and face-to-face meetings, during the negotiations in Brussels, and their input on
certain issues helped inform the UK negotiating lines. Since negotiations concluded,
there have been a number of further meetings to discuss the interpretation and
implementation of the EC Regulation, with both industry and enforcement
stakeholders, and it is anticipated that there will be further such meetings up to and
beyond 1 September 2010.

21. We are now formally consulting on the provisions of the draft Animal Feed
(England) Regulations 2010 to provide for the enforcement of EC Regulation
767/2009 on the placing on the market and the use of feed, and the various allied
issues discussed in paragraphs 8-18 above. The questions on which we would
particularly welcome stakeholder comments are set out in the box below, and in
paragraphs 21-23.

e Whether the provisions of EC Regulation 767/2009 which require to be
enforced in England have been correctly identified. If stakeholders
consider otherwise, they should identify any Articles which it is
considered do not require to be enforced and/or those Articles which it is
considered have been omitted;

e whether the competent authorities for the enforcement of the EC
Regulation have been correctly designated. If it is considered that any of
the designations are incorrect, stakeholders should indicate those
designations which are considered to be incorrect and suggest potential
alternatives;

e whether all of the provisions of the Feeding Stuffs (England) Regulations
2005 (as amended) which require to be re-enacted have been correctly
identified. Again, if it is considered that any provisions have been
omitted, or that any provisions which are listed do not require re-
enactment, stakeholders should provide appropriate supporting
arguments;

e whether it is appropriate to insert ambulatory references to (a) the
Annexes to EC Regulation 767/2009 and to (b) the Annexes to Directives
82/475, 2002/32 and 2008/38 -- which concern, respectively, the lists of
categories of feed materials for non-food producing animals, the MPLs for
undesirable substances and the requirements for feed for particular




nutritional purposes -- so that future amendments to them can enter into
force without requiring to first be transposed into law in England. If itis
considered that such ambulatory references are inappropriate,
stakeholders should state either why it is considered that the Annexes and
future amendments to them should continue to be transposed into law as
they are at present, or set out some other means by which they may have
effect;

e whether it is appropriate to increase the penalties for breaches of feed
labelling and feed composition provisions. If it is considered that the
penalties should remain as set out in the Agriculture Act 1970, or should
be increased to a lesser level than that proposed, stakeholders should
provide appropriate statements in support of any argument that such
breaches should be treated less seriously than breaches of the
requirements of the Feed (Hygiene and Enforcement) (England)
Regulations 2005. If it is considered that the proposed increase in the
penalties should be greater than that provided for by the draft Animal Feed
(England) Regulations 2010, supporting arguments for this should
similarly be provided; and

e whether those provisions of Part IV of the Agriculture Act 1970 which
concern territory now occupied by EC Regulation 767/2009 have been
appropriately amended or disapplied. If it considered that any or all of
these provisions should continue to have effect, it will be necessary for
stakeholders to name the sections in question, to state why in their
opinion they should be retained, and to outline how any potential
repetition of or contradiction with the EC Regulation may be resolved.

22.  However, stakeholders should not feel constrained by the questions in the box
above, and should feel free to comment on any aspects of the draft Animal Feed
(England) Regulations 2010, as they wish. Stakeholder views are particularly invited
on an additional issue related to the enforcement of the EC Regulation.

23.  This issue concerns an apparent inconsistency in EC legislation with respect
to certain of the definitions to be applied. EC Regulation 178/2002 on the general
principles of food law (which includes feed law) defines “feed” as “any substance or
product, including additives, whether processed, partially processed or unprocessed,
intended to be used for oral feeding to animals”. This definition is also used in both
EC Regulation 767/2009 and EC Regulation 1831/2003 on feed additives. However,
Directive 2002/32 on undesirable substances uses a slightly different definition for
the term “products intended for animal feed”.

24.  Similarly, EC Regulations 178/2002, 1831/2003 and 767/2009 use the term
“placing on the market” to mean holding feed for the purpose of sale, including
offering for sale or any other form of transfer, whether free of charge or not, and the
sale, distribution, and other forms of transfer themselves”, whereas Directive 2002/32
uses a very similar form of words to define the term “putting into circulation”.

25.  Our view is that there is no meaningful difference between the wording of each
pair of definitions or the terms concerned -- i.e. “feed”/”product intended for animal
feed” and “placing on the market’/”putting into circulation”. We have forwarded this
view to the Commission, which for its part has advised that it intends to standardise



the definitions used on those in EC Regulation 178/2002. This is our preference,
although we would be interested to have stakeholder views on the definitions to help
inform the forthcoming discussions.

26.  All responses will be taken into account once the consultation has concluded
and finalised Regulations are being prepared for Ministerial signature.

Other Relevant Documents

27. EC Regulation 767/2009 on the placing on the market and the use of feed is
available on the website of the Official Journal of the European Union at http://eur-
lex.europa.eu/JOHtmI.do?uri=0J:L:2009:229:SOM:EN:HTML

Responses

28. Responses are required by close 18 June 2010. Please state, in your
response, whether you are responding as a private individual or on behalf of an
organisation or company (including, if so, details of any stakeholders your
organisation represents).

29. Thank you on behalf of the Food Standards Agency for participating in this
public consultation.

Yours faithfully

Lt

Head of Animal Feed Branch
Food Safety: Hygiene and Microbiology Division

Annex A -- Standard Consultation Information

Annex B -- List of Interested Parties

Annex C -- Impact Assessment

Annex D -- The draft Animal Feed (England) Regulations 2010



ANNEX A
STANDARD CONSULTATION INFORMATION

Queries

1. If you have any queries relating to this consultation please contact the person
named on page 1, who will be able to respond to your questions.

Publication of personal data and confidentiality of responses

2. In accordance with the Food Standards Agency’s principle of openness, our
Information Centre at Aviation House will hold a copy of the completed consultation.
Responses will be open to public access upon request. The Agency will also publish
a summary of responses, which may include personal data, such as your full name
and contact address details. If you do not want this information to be released,
please complete and return the Publication of Personal Data form, which is on the
Agency’s website at http://www.food.gov.uk/multimedia/worddocs/dataprotection.doc
Return of this form does not mean that we will treat your response to the consultation
as confidential, just your personal data.

3. In accordance with the provisions of the Freedom of Information Act 2000 and
the Environmental Information Regulations 2004, all information contained in your
response may be subject to publication or disclosure. If you consider that some of
the information provided in your response should not be disclosed, you should
indicate the information concerned, request that it is not disclosed and explain what
harm you consider would result from disclosure. The final decision on whether the
information should be withheld rests with the Agency. However, we will take into
account your views when making this decision.

4. Any automatic confidentiality disclaimer generated by your IT system will not
be considered as such a request unless you specifically include a request, with an
explanation, in the main text of your response.

Further information

5. A list of interested parties to whom this letter is being sent appears in Annex B.
Please feel free to pass this consultation to any other interested parties, or send us
their full contact details and we will arrange for a copy to be sent to them direct.

6. A Welsh version of the consultation package can be found at www.food.gov.uk

7. Please contact us for alternative versions of the consultation documents in
Braille, other languages or audiocassette.

8. Please let us know if you need paper copies of the consultation documents or
of anything specified under the “Other Relevant Documents” heading in the
consultation letter.

9. This consultation has been prepared in accordance with HM Government
Code of Practice on Consultation, available at:
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http://www.berr.gov.uk/files/file47158.pdf The Consultation Criteria from that
Code should be included in each consultation and they are listed below:

The Seven Consultation Criteria

Criterion 1 — When to consult
Formal consultation should take place at a stage when there is scope to influence
the policy outcome.

Criterion 2 — Duration of consultation exercises
Consultations should normally last for at least 12 weeks with consideration given
to longer timescales where feasible and sensible.

Criterion 3 — Clarity of scope and impact

Consultation documents should be clear about the consultation process, what is
being proposed, the scope to influence and the expected costs and benefits of
the proposals.

Criterion 4 — Accessibility of consultation exercises
Consultation exercises should be designed to be accessible to, and clearly targeted
at, those people the exercise is intended to reach.

Criterion 5 — The burden of consultation
Keeping the burden of consultation to a minimum is essential if consultations are
to be effective and if consultees’ buy-in to the process is to be obtained.

Criterion 6 Responsiveness of consultation exercises
Consultation responses should be analysed carefully and clear feedback should
be provided to participants following the consultation.

Criterion 7 Capacity to consult
Officials running consultations should seek guidance in how to run an effective
consultation exercise and share what they have learned from the experience.

10.  Criterion 2 of HM Government Code of Practice on Consultation states
Consultations should normally last for at least 12 weeks with consideration given to
longer timescales where feasible and sensible. This consultation is being held for a
period of 12 weeks.

11. The Code of Practice states that an Impact Assessment should normally be
published alongside a formal consultation. An Impact Assessment is at Annex B.

12.  For details about the consultation process (not about the content of this
consultation) please contact the Food Standards Agency Consultation Co-ordinator,
Room 2C, Aviation House, 125 Kingsway, London, WC2B 6NH, telephone: 020 7276
8633.

Comments on the consultation process itself

13. We are interested in what you think of this consultation and would therefore
welcome your general feedback on both the consultation package and the overall
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consultation process. If you would like to help us improve the quality of future
consultations, please feel free to share your thoughts with us by using the
Consultation Feedback Questionnaire at
http://www.food.gov.uk/multimedia/worddocs/consultfeedback.doc

14.  If you would like to be included on future Food Standards Agency
consultations on other topics, please advise us of those subject areas that you might
be specifically interested in by using the Consultation Feedback Questionnaire at
http://www.food.gov.uk/multimedia/worddocs/consultfeedback.doc The
guestionnaire can also be used to update us about your existing contact details.
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ANNEX B
LIST OF INTERESTED PARTIES

Bruce Cottrill, ADAS

Advisory Committee on Animal Feedingstuffs

Andrew Eldridge, Advisory Committee on Organic Standards
Judith Nelson, Agricultural Industries Confederation

George Perrott, Agricultural Industries Confederation

lan Scott, Animal Health Distributors Association

John Millward, Animal Medicines Inspectorate

Andrew Mackie, Association of Public Analysts

Peter Rotheram, Association of Port Health Authorities
Philippa Wiltshire, Assured British Meat

David Clarke, Assured Food Standards

Mr D Frei, Beth-Din

Ruth Evans, Brewing, Food & Beverage Industry

Harry Evans, British Association of Feed Supplement and Additive Manufacturers
Liza Harding, British Association of Green Crop Driers

Keith Cutler, British Cattle Veterinary Association

Abigail Morris, British Chambers of Commerce

Mark Williams, British Egg Industry Council

Claire Williams, British Equestrian Trade Association

Deidre Carson, British Equine Veterinary Association

Paula Foote, British Free Range Egg Producers Association
Sue Knowles, British Goat Society

Anthony Hyde, British Institute of Agricultural Consultants
Marcus Bates, British Pig Association

Peter Bradnock, British Poultry Council

Andrew Opie, British Retail Consortium

Andrea Martinez-Inchausti, British Retail Consortium

Mike Steele, British Society of Animal Science

David Bassett, British Trout Association

Derek Williams, British Veterinary Association

Tina Garrity, Chartered Institute of Environmental Health
Philip Lymbery, Compassion in World Farming

Jeff Allder, Consumer Focus

Wendy Cave, Co-operative Group (CWS) Limited

Henry Aubrey-Fletcher, Country Land and Business Association
Ed Komorowski, Dairy UK Limited

Robin Manning, Department for Environment, Food and Rural Affairs
Clare Druce, Farm Animal Welfare Network

Nick Winch, Federation of Small Businesses

Bill Harris, Feed Fat Association

Tim Lobstein, Food Commission

Lynn Insall, Food and Drink Federation

Keneth Chinyama, Food and Drink Federation

James McCulloch, The George Group

Michael Putnam, The George Group

Paul Curtis, Grain and Feed Trade Association
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June Arnold, Grain and Feed Trade Association

Masood Khawaja, Halal Food Authority

Caroline Drummond, LEAF (Linking Environment and Farming)
Les Bailey, Local Authorities Coordinators of Regulatory Services
Muhammad Abdul Bari, Muslim Council of Britain

Jill Hewitt, National Association of Agricultural Contractors

Eva Neary, National Association of British and Irish Millers
Helen Dobson, National Beef Association

Tim Brigstocke, National Cattle Association (Dairy)

Stella Nicholas, National Consumer Federation

Monica Hall, National Council of Women

Peter Garbutt, National Farmers Union

Jana Osborne, National Federation of Women's Institutes

Phil Sketchley, National Office of Animal Health

Peter Morris, National Sheep Association

Janet Nunn, Pet Care Trust

Michael Bellingham, Pet Food Manufacturers Association
Monika Prenner, Pet Food Manufacturers Association

Tim Brigstocke, Royal Association of British Dairy Farmers

John Avizienius, Royal Society for the Prevention of Cruelty to Animals
Lynda Simmons, Seed Crushers and Oil Processors Association
Mabel Foye, Society of Feed Technologists

Francis Blake, Soil Association

Jeanette Longfield, SUSTAIN

Margerie Hall, Townswomen

Sandy Driskell, Trading Standards Institute

Yvette Layzell, Trading Standards Institute

Syed Aziz Pasha, Union of Muslim Organisations of UK and Eire
John Perry, United Kingdom Association of Fish Meal Manufacturers
David Green, UK Renderers Association

Nick Renn, Veterinary Medicines Directorate

Janis McDonald, Veterinary Medicines Directorate

Sue Archer, Women's Food and Farming Union
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Summary: Analysis & Evidence

Policy Option: 2 Description: Providing for the enforcement of EC Regulation
767/2009/EC via the draft Animal Feed (England) Regulations 2010

ANNUAL COSTS Description and scale of key monetised costs by ‘main

affected groups’ EC Regulation 767/2009/EC introduces fuller
One-off (Transition) Yrs | additive labelling for compound feed. This will have one-off costs
£ 415,000 1 | from investment in new equipment and continuing costs from
sampling.

Average Annual Cost
(excluding one-off)

COSTS

£ 553,000 Total Cost (Pv) | £5.174 million

Other key non-monetised costs by ‘main affected groups’ Cost of the extension of additives
labelling requirements to the manufacturers of feed for non-food producing animals (e.g, horses
and pets).

ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
affected groups’ The repeal of the mandatory percentage
One-off Yrs | declaration of compound feed ingredients will remove an

£0 1 administrative burden for the feed industry. It is also expected to
restore industry support for feed research and technical

Average Annual Benefit assistance to farmers, with increased profitability for both.
(excluding one-off)

BENEFITS

£ 35.162 million Total Benefit (Pv) | £ 302.662 million

Other key non-monetised benefits by ‘main affected groups’ There are likely to be benefits from
(a) the removal of the current requirement for prior authorisation of bioprotein products, which will
remove an administrative burden for the feed industry, and (b) the introduction of a procedure for
approving new nutritional purposes, which will allow new products to be brought to market.

Key Assumptions/Sensitivities/Risks

Price Base Time Period Net Benefit Range (Npv) NET BENEFIT (NPV Best estimate)
Year 2008 Years £ £ 297.488 million

What is the geographic coverage of the policy/option? England

On what date will the policy be implemented? 1 September 2010
Which organisation(s) will enforce the policy? Local authorities
What is the total annual cost of enforcement for these organisations? £ Not available

Does enforcement comply with Hampton principles? Yes
Will implementation go beyond minimum EU requirements? No
What is the value of the proposed offsetting measure per year? £ N/A
What is the value of changes in greenhouse gas emissions? £ N/A
Will the proposal have a significant impact on competition? No

Annual cost (£-£) per organisation Micro Small Medium Large
(excluding one-off) £341,265 £136,506 £68,253 £6,825

Are any of these organisations exempt? No No N/A N/A

Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease)
Increase of £ Decrease of £ 2 million Net Impact £ 2 million

Key: Annual costs and benefits: Constant Prices (Net) Present Value




Evidence Base (for summary sheets)

1. Reason for Intervention

1.1  The production process for animal feed involves different processes and practices
depending on the price and availability of the feed materials (ingredients) used, the species and
categories of animals for which the feed is intended, and in some cases the preferences and
requirements of feed purchasers. Because purchasers cannot observe feed production
processes for themselves, there is an information asymmetry; in consequence, purchasers of
feed will not have access to all the information they need to make an informed choice about the
products they buy. Regulation is therefore necessary to ensure (a) that feed producers and
suppliers provide certain information to purchasers, without which the market may not function
efficiently, and (b) that feed is fit for its intended purposes and meets general safety
requirements, including adherence to any restrictions which may be imposed on the use of
certain ingredients on the grounds of their potential risk to animal health and the human
consumers of animal products (milk, eggs and meat, including fish meat).

1.2  Animal feed legislation is a harmonised area in the EU. It includes provisions on the
marketing and use of feed, which cover labelling declarations such as the ingredients used
(including the additives and the GM varieties which have been authorised for use in feed);
analytical declarations for protein, fibre, ash, etc.; the name and address of the business; the
batch number and shelf-life of the feed product; and certain allowable claims. EU feed
legislation also specifies the maximum permitted levels of certain undesirable substances, lays
down a list of prohibited ingredients which must never be used in feed, and provides a list of
permitted dietetic purposes for which certain feeds may be promoted.

1.3 These requirements are currently set out in twelve separate EC measures, as follows:

e Council Directive 79/373/EEC of 2 April 1979 on the circulation of compound
feedingstuffs;

e Council Directive 82/471/EEC of 30 June 1982 concerning certain products used in
animal nutrition;

e Commission Directive 82/475/EEC of 23 June 1982 laying down the categories of
ingredients which may be used for the purposes of labelling compound feedingstuffs
for pet animals;

e Council Directive 93/74/EEC of 13 September 1993 on feedingstuffs intended for
particular nutritional purposes;

e Council Directive 96/25/EC of 29 April 1996 on the circulation and use of feed
materials;

e European Parliament and Council Directive 2002/32/EC of 7 May 2002 on
undesirable substances;

e European Parliament and Council Regulation 178/2002 of 28 January 2002 laying
down the general principles and requirements of food law. In EU law, food law
includes feed law;

e European Parliament and Council Regulation 1829/2003 of 22 September 2003 on
genetically modified food and feed,;

e European Parliament and Council Regulation 1831/2003 of 22 September 2003 on
additives for use in animal nutrition;

e Commission Decision 2004/217/EC of 1 March 2004 on materials whose circulation
or use for animal nutrition is prohibited;

e European Parliament and Council Regulation 183/2005 of 12 January 2005 laying
down requirements for feed hygiene; and

e Commission Directive 2008/38/EC of 5 March 2008 establishing a list of intended
uses of animal feedingstuffs for particular nutritional purposes.



1.4  Compound feeds are manufactured mixtures of two or more ingredients, often in pelleted
form, which may contain additives. "Certain products” used in animal nutrition are chiefly amino
acid substitutes (known as bioproteins). Feedingstuffs intended for particular nutritional
purposes are dietetic products formulated to meet the needs of animals whose digestive
capability is temporarily or chronically impaired. Feed materials are single ingredients either fed
singly to animals or used in the manufacture of compound feeds. Undesirable substances are
(a) naturally occurring environmental contaminants (e.g. arsenic, fluorine and heavy metals
such as cadmium and mercury) which cannot be wholly avoided and (b) contaminants which
arise during process and transport (e.g. aflatoxin and dioxins) and for which maximum upper
limits are set to minimise the risk to animal and human health. Additives are substances added
to feed to perform various technical functions (flavourings, colourants, binders, etc.).
Genetically modified feeds are derived in whole or in part from crops the genome of which has
been altered either directly or by the insertion of genes from another organism.

1.5 This legislation applies principally to feed for farmed livestock, but also covers feed for
pet animals, horses, farmed and ornamental fish, and zoo and circus animals. This is for two
reasons: firstly, because the separation of feed for farmed livestock from feed for other
categories of animals would in practice result in the duplication of many legislative provisions;
and, secondly, because the inclusion of feed for both food-producing and non-food producing
animals acts as a safeguard against the potential for cross-contamination of the feed chain.

1.6  Nine of the twelve EC measures listed in paragraph 1.3 above are currently implemented
in England by the Feeding Stuffs (England) Regulations 2005. The three exceptions are EC
Regulation 1829/2003 on genetically modified feed and food, the feed-related provisions of
which are enforced by the Genetically Modified Animal Feed (England) Regulations 2004; and
EC Regulations 183/2005 and the feed-related provisions of 178/2002, both of which are
enforced by the Feed (Hygiene and Enforcement) (England) Regulations 2005. (Separate but
parallel legislation applies in Scotland, Wales and Northern Ireland.)

1.7  Five of the nine measures implemented by the Feeding Stuffs (England) Regulations
2005 have been revoked and replaced by European Parliament and Council Regulation
767/2009/EC of 13 July 2009, which applies in Member States from 1 September 2010. The
five measures concerned are:
Council Directive 79/373 on compound feedingstuffs;
Council Directive 82/471 on certain products used in animal nutrition;
Council Directive 93/74 on feedingstuffs intended for particular nutritional purposes;
Council Directive 96/25 on feed materials; and

e Commission Decision 2004/217 on prohibited ingredients.
Because EC Regulations apply directly in Member States, it will be necessary to revoke those
provisions in national legislation which either repeat, conflict or overlap with the provisions of the
EC Regulation.

1.8  The four measures currently implemented by the Feeding Stuffs (England) Regulations
2005 which remain outside the scope of the EC Regulation are:

e Directive 82/475 setting out a list of categories of feed materials which may be used
for labelling compound feed for pets (and, inter alia, other non-food producing
animals);

e Directive 2002/32 specifying the maximum permitted levels of certain undesirable
substances;

e Commission Regulation 1831/2003 on additives for use in animal nutrition, which
covers the authorisation and labelling of additives used or sold as they are (i.e.,
without incorporation in a feedingstuff); and

e Directive 2008/38 consolidating and setting down the list of particular nutritional
purposes for which dietetic feedingstuffs may be promoted. This is a separate



measure from Directive 93/74, which concerns the rationale for and labelling of
dietetic feed products;

1.9 It should also be noted that this legislation does not cover the labelling of medicines
incorporated in animal feed (medicated feedingstuffs), which are covered by other measures for
which Defra's Veterinary Medicines Directorate is responsible.

2. Intended Effect of the Measure

2.1 Because of the extensive nature of the amendments which would need to be made to the
Feeding Stuffs (England) Regulations 2005 (as amended) as a consequence of the adoption of
EC Regulation 767/2009, it has been decided to repeal the existing legislation in its entirety and
to make a new set of Regulations -- the Animal Feed (England) Regulations 2010. These will:

¢ provide for the enforcement of certain provisions of EC Regulation 767/2009;

e designate competent authorities for the enforcement of the selected provisions;

e re-enact those provisions of the Feeding Stuffs (England) Regulations 2005 (as
amended) which do not repeat, conflict or overlap with the provisions of EC
Regulation 767/2009;

e make the references to the lists of categories of feed materials for non-food producing
animals, undesirable substances, products for particular nutritional purposes and the
Annexes to EC Regulation 767/2009 ambulatory;

e increase the penalties for breaches of EC Regulation 767/2009; and

e modify or amend primary legislation (the Agriculture Act 1970) to disapply its
provisions where they repeat, conflict or overlap with the provisions of EC Regulation
767/2009.

Further details of these proposed changes are given in the remainder of this section.

Provide for the Enforcement of Certain Provisions of EC Regulation 767/2009/EC

2.2  Although EC Regulations apply directly in all Member States and their provisions cannot
be repeated in national legislation, it is necessary for certain requirements in EC Regulations to
be linked to domestic powers and penalties in order to provide for their enforcement. For feed
legislation, this is achieved by linking the Articles to the powers already held by local authority
enforcement officers. These powers, which are set out in Part 4 of the Feed (Hygiene and
Enforcement) (England) Regulations 2005, include the right to enter premises, to inspect
records, to take samples for the purpose of analysis to confirm that products comply with the
requirements of the legislation, to detain and dispose of non-compliant products, and -- in cases
of serious breaches of the legislation -- initiate prosecutions.

2.3  However, it is not necessary for all of the provisions in the EC Regulation to be linked to
enforcement powers, because in some cases the provisions are not aimed at persons within a
Member State and in other cases failure to adhere to certain of these provisions will not
constitute a breach of a statutory duty. For example, it will not be an offence to fail to follow the
Community Codes of good labelling practice envisaged under Article 25, because the use of
these codes by the feed industry will be voluntary.

2.4  Alist of the provisions of EC Regulation 767/2009 to be linked to enforcement powers is
set out in Schedule 1 to the draft Animal Feed (England) Regulations 2010.

2.5 This list includes the forthcoming Commission Regulation to establish the Community
Catalogue of feed materials provided for under Article 24 of the Regulation. The draft
Regulation was adopted by the Standing Committee on the Feed Chain and Animal Health in
February 2010, although its publication in the Official Journal is still awaited. If publication does
not occur until after 1 September 2010 -- i.e., the date on which EC Regulation 767/2009
applies in Member States, and the date on which it is proposed that the draft Animal Feed



(England) Regulations 2010 should enter into force -- then the reference may have to be
removed. In that case, it may be necessary to make an amending Statutory Instrument to
reintroduce the reference to the Community Catalogue into the Regulations. Changes made by
the Lisbon Treaty mean that the name “Community Catalogue” will be replaced by “European
Union Catalogue”, but the substance of the list will not alter as a result.

Designate Competent Authorities

2.6 EC Regulation 767/2009 refers in several of its provisions to the role of competent
authorities in their enforcement or interpretation. It is therefore necessary to designate the
competent authorities in question. For the most part, this will be local authorities, the trading
standards departments of which are mainly responsible for the day-to-day enforcement of
animal feed legislation in England. However, in a limited number of instances it will be
necessary to designate the Food Standards Agency as a competent authority, either because it
is to be given reserve powers in the event of a failure to enforce by a local authority or because
it is the body which will be required to engage with the Commission for the fulfilment of certain
duties laid down in the EC Regulation.

2.7  Alist of those provisions of EC Regulation 767/2009 which require the designation of
competent authorities is set out in regulation 5 of the draft Animal Feed (England) Regulations
2010.

Re-enact Certain Provisions of the Feeding Stuffs (England) Regulations 2005 (as amended)

2.8  As explained in paragraph 1.8 above, four of the nine measures covered by the Feeding
Stuffs (England) Regulations 2005 remain outside the scope of EC Regulation 767/2009. It will
therefore be necessary for the provisions relating to the implementation and enforcement of
these measures to be re-enacted in the Animal Feed (England) Regulations 2010 in order that
they continue to have effect in England.

2.9 Re-enactment of the provisions of Directives 82/475, 2002/32 and 2008/38 will be by
making the references to them ambulatory -- see paragraphs 2.9 to 2.12 below. Re-enactment
of EC Regulation 1831/2003 will be by linking its provisions to powers of enforcement, as before.

Make Ambulatory References to the Lists of Categories of Feed Materials for Non-Food
Producing Animals, Undesirable Substances and Products for Particular Nutritional Purposes

2.10 As explained at paragraphs 1.8 and 2.7, Directive 2002/32 on undesirable substances
and Directive 2008/38 setting down the list of particular nutritional purposes are outside the
scope of EC Regulation 767/2009. In the draft Animal Feed (England) regulations 2010,
implementation of the lists in these Directives will be by reference to the EC measures in
question. The references to the lists will be ambulatory, which means that future amendments
to them -- which are usually made by comitology in the Standing Committee on the Feed Chain
and Animal Health -- will take effect when they are expressed to do so in the relevant amending
EU legislative act rather than, as now, being required to be individually transposed into national
law by amending Statutory Instruments.

2.11 It should be noted that the Commission has indicated that it is considering replacing
Directive 2008/38 with a Regulation, although there is as yet no timetable for this. However, if
the Regulation is adopted and published before the draft Animal Feed (England) Regulations
2010 enter into force, the ambulatory reference to the Annex to Directive 2008/38 will be
amended accordingly. If the Regulation is adopted and published after 1 September 2010, it
will be necessary to amend the ambulatory reference by an amending Statutory Instrument.

2.12 Atrticle 17.4 of EC Regulation 767/2009 empowers the Commission to establish a list of
categories of ingredients which may be used for the labelling of feed for non-food producing
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animals (such as pets and horses) instead of the individual feed materials. This list would in
due course replace that laid down by Directive 82/475 which, as explained in paragraph 1.8, is
outside the scope of the EC Regulation. However, there is as yet no timetable for this, nor is it
clear what form the new list may take (whether an amendment to the existing Directive, or a
new Directive, or an amendment to the EC Regulation). For consistency with the treatment of
Directives 2002/32 and 2008/38, therefore, it has been decided to make the reference to
Directive 82/475 ambulatory as well.

2.13 Ambulatory references will also be made to the Annexes of EC Regulation 767/2009,
which cover technical provisions relating to labelling declarations and will be subject to
amendment by comitology procedures following discussions and a vote in the Standing
Committee on the Feed Chain and Animal Health.

Increase the Penalties for Breaches of EC Regulation 767/2009

2.14 The current penalties for failure to comply with the requirements of the Feeding Stuffs
(England) Regulations 2005 (as amended) are set out in section 74A of the Agriculture Act 1970.
The maximum penalty available to the courts for offences under this is a three month term of
imprisonment and/or a fine at level 5 on the standard scale. The standard scale of fines for
summary-only offences is set out in section 52 of the Criminal Justice Act 1982, as amended,
and ranges from £200 at level 1 to £5,000 at level 5.

2.15 Although the Agriculture Act 1970 has been modified several times in line with the
requirements of contemporary legislation, the scale of penalties has not kept pace with the
increased recognition of the role that animal feed plays in the safety of the food chain. It is now
felt that these penalties, in particular the maximum of the fines available, are no longer "effective,
proportionate and dissuasive", as required by Article 31 of EC Regulation 767/2009, and that

the opportunity should therefore be taken to revise them.

2.16 The need for the modernisation of penalties for breaches of feed legislation was
recognised when the Feed (Hygiene and Enforcement) (England) Regulations 2005 were made.
These provide for unlimited fines and prison terms of a maximum of two years for breaches of
feed hygiene legislation. There is therefore a strong case for treating breaches of feed
composition and labelling requirements and the maximum permitted levels for undesirable
substances in a comparable fashion, so that such breaches, if sufficiently serious, can be
prosecuted as indictable offences, with the potential penalty of a level of fine imposed at the
discretion of the Crown Court and not limited by statute.

2.17 The rationale for this is that when the level of penalties was first established in the Act, it
was largely focused on protecting the purchaser of feed from malpractice by the seller. With
events such the BSE outbreak and the Belgian and Irish dioxins episodes being part of recent
animal feed history, it is now widely acknowledged that marketing feed which does not comply
with legal standards and requirements can have serious consequences for public health. The
potential for wider and more serious consequences resulting from non-compliance indicates a
need for the courts to have adequate powers to match the size of the fine to the seriousness of
the offence. However, there are no plans to increase the three-month term of imprisonment
which is the maximum that may currently be imposed for breaches of feed labelling and
undesirable substances legislation.

2.18 Stakeholders, including those responsible for feed law enforcement, have informally
expressed their support for the proposed increases in the range of available penalties. The
increased penalties have also been agreed with the Ministry of Justice.

Amendments to Primary Legislation



2.19 The Feeding Stuffs (England) Regulations 2005 are secondary legislation made under
Part IV of the Agriculture Act 1970 and section 2(2) of the European Communities Act 1972.
Many sections of the Agriculture Act overlap with the provisions of EC Regulation 767/2009.
Sections 73 and 73A of this Act have already been disapplied, except in respect of pet food, for
the purposes of EC Regulation 178/2002 on the general principles of food law (which includes
feed law, and is enforced by the Feed (Hygiene and Enforcement) (England) Regulations 2005);
it will now be necessary to disapply these sections altogether. Other sections of Part IV of the
Agriculture Act 1970 will require to be similarly disapplied. By agreement with the Office of
Parliamentary Counsel, this will be achieved either by the insertion into the relevant sections of
a provision to state that all or parts of them which concern animal feed will no longer apply in
those cases where feed is instead governed by the provisions of EC Regulation 767/2009; or by
directly amending relevant sections to remove from them any reference to animal feed.

2.20 The list of those sections of the Agriculture Act 1970 which are to be disapplied or
amended is given in regulation 14 of the draft Animal Feed (England) Regulations 2010.

3. Background to EC Regulation 767/2009

3.1  European Parliament and Council Regulation 767/2009/EC of 13 July 2009 is part of the
European Commission's modernisation and simplification programme, and replaces five of the
twelve measures listed in paragraph 1.3 above, bringing together in one document many of the
provisions relating to the marketing and use of animal feed. It is intended to ensure the
harmonised application of feed labelling provisions throughout the EU and facilitate the
functioning of the internal market by simplifying technical requirements and reducing
administrative burdens. The competitiveness of the EU feed sector will thus be increased, and
purchasers enabled to make informed choices about the products they buy.

3.2 EC Regulation 767/2009 also introduces a number of amendments to existing feed
legislation, some of which represent a tightening-up of existing requirements others a relaxation
of them. The remainder of this section summarises the most noteworthy of these amendments.

Extension of the Principles of Feed Law to Non-Food Producing Animals (Articles 4.1(a) and 5.1)

3.3 The feed safety provisions of EC Regulation 178/2002 on the general principles of food
law (which includes feed law) currently apply only to feed for food-producing animals -- i.e.
farmed livestock producing food (milk, eggs and meat, including fish meat) for human
consumption. EC Regulation 767/2009 extends the coverage of Articles 15-18 and 20 of EC
Regulation 178/2002 -- which concern feed safety, traceability and the responsibilities of feed
business operators -- to feed for non-food producing animals such as pets and horses.

Demarcation between Complementary Feeds and Premixtures (Article 8)

3.4 A complementary feed is a compound feed which has a high content of a particular
ingredient (e.g. a feed additive) but which has to be mixed or fed with other feed to meet an
animal's daily nutritional needs. Complementary feeds which contain levels of additives above
the permitted maxima for finished feeds and which are sold direct to final users must be labelled
with instructions for their use, in particular to state (according to the species and age of the
animal for which they are intended) the maximum quantity to be given per day. This is to
ensure that the amounts of additives actually received by the animal do not exceed the
specified maxima.

3.5 A premixture is a mixture of feed additives, or a mixture of one or more feed additives
with a feed material used as a carrier, intended for incorporation in a compound feed rather than
fed directly to animals. Premixtures are generally intended for use by commercial feed
manufacturers, although they can be purchased and used by farmers who mix feed on their own
holdings. Farmers and feed manufacturers who use premixtures must comply with conditions
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laid down in the Feed Hygiene Regulation, which among other things includes a requirement to
have facilities in place to achieve a homogeneous mixture of additives.

3.6 The levels of additives in complementary feeds and premixtures are not currently subject
to maximum inclusion rates. When these products are incorporated in or used with other feed,
however, users must observe the maximum inclusion rates for additives in complete feeds,
which are set out in the additives’ conditions of authorisation. In response to concerns over the
marketing of complementary feed products with high levels of additives, comparable to those in
premixtures, EC Regulation 767/2009 specifies that complementary feeds must not contain
levels of additives of more than 100 times the maxima of additives in complete feeds. Itis
expected that this will help control the composition and use of complementary feeds.

Products for Particular Nutritional Purposes (Articles 9 and 10)

3.7 Directive 93/74/EEC on feedingstuffs for particular nutritional purposes allows feeds to be
marketed expressly for the dietary management of certain recurring, often short-term, nutritional
conditions. The list of purposes (set out in Directive 2008/38) is restrictive: feeds may be
marketed and promoted only for these purposes, and then only for the species or categories of
animals specified. The animals include farmed livestock, horses, cats and dogs. Feeds which
meet the specified requirements do not themselves require authorisation.

3.8 There is scope for additions or amendments to the list of particular nutritional purposes to
be made by the Commission, assisted by the Standing Committee on the Food Chain and
Animal Health. In practice, however, there have been very few such amendments, and those
which have been made have principally concerned minor variations to the wording of existing
nutritional purposes or the required feed composition. EC Regulation 767/2009 therefore
introduces a formal procedure for the consideration of submissions for new nutritional purposes
to be added to the list. Applicants will be required to submit a dossier demonstrating that a
specific feed meets an intended nutritional purpose and has no adverse effects on animal and
human health, the environment and animal welfare. This is expected to be of benefit to both the
producers and the users of dietetic feeds, by providing for new products to be brought to market
and by widening the range of purposes for which they may be promoted and used.

Allowable Claims (Article 13)

3.9  Existing legislation lays down a number of general principles by which labelling must
abide. These include a requirement that the labelling must not claim that the feed will treat,
prevent or cure disease; that it must not mislead customers by either attributing special
properties which the feed does not possess or suggesting that it has special characteristics
when all feed has similar properties; and that any additional claims relate to objective or
guantifiable factors which can be substantiated.

3.10 EC Regulation 767/2009 extends these general principles by requiring that any claim for
a specific composition or function of a feed be understandable by purchasers and verifiable by
enforcement officials, and that the feed business operator making any such claim provide on
request a scientific substantiation of it in the form of either documented company research or
publicly available scientific evidence. In cases of doubt, there is scope for the substantiation to
be submitted to the Commission for an opinion. If it considered that a claim has not been
substantiated, it will be considered misleading. It is expected that this will help to reduce the
number of dubious claims made, especially for premium-priced niche products.

Extension of Additives Labelling Requirements (Article 15(f) and Annexes V and VI)

3.11 Current labelling rules for compound feed require the declaration only of certain specified
additives (e.g. copper, which is an essential nutrient for some species but toxic in excess for
others); the declaration of other additives is voluntary. EC Regulation 767/2009 requires the
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mandatory declaration of all additives which are subject by their authorisations to a maximum
inclusion rate, which means declaring a substantially wider range of additives for feed for both
farmed livestock and pet food. The declaration will include the additive name and/or
identification number, the added amount, and the functional group to which it belongs.

Percentage Ingredient Declaration of Compound Feedingstuffs (Article 17.2(b))

3.12 Feed legislation currently requires that the feed material ingredients of compound
feedingstuffs be declared according to their percentage weight of inclusion, subject to a
tolerance of +/-15% for each declaration. This was introduced following the widespread
contamination by dioxins of food and feed products in Belgium in 1999 on the claimed grounds
that it would assist ingredient traceability in the event of a future contamination incident. This
requirement has always been questioned by the UK government, on the grounds that labelling
can only declare what is known to be present, and opposed by the feed industry, which
considers that the requirement has revealed its feed formulations and thus compromised the
scientific and financial investment made in them.

3.13 EC Regulation 767/2009 amends the requirement to declare the feed material
ingredients of compound feedingstuffs according to their percentage weight of inclusion by
restoring the previous option to declare them in descending order by weight, and by making
percentage declaration voluntary rather than compulsory. At customer request, however,
manufacturers will be required to provide quantitative compositional data, subject to a tolerance
of +/-15% for each ingredient declaration, unless this information is considered to be
commercially sensitive and/or to infringe the manufacturer's intellectual property rights.

Labelling of Pet Food (Article 19)

3.14 Manufacturers of pet food currently have the option to declare the ingredients by
category -- e.g. "meat and animal derivatives", "oils and fats", "vegetable protein extracts" --
rather than by specific name (e.g. beef, pork) in descending order by weight. EC Regulation
767/2009 requires that the label provides contact details for customers who wish to obtain (a)
the names of the ingredients (but not their percentage weight of inclusion), when they have
been declared by category, and (b) the names of all the additives used in the pet food, over and

above those which are required to be declared on the label.
Contaminated Feed (Article 20)

3.15 Feed which is found to contain levels of undesirable substances above the maximum
permitted levels laid down in Directive 2002/32 is generally required to be withdrawn from the
market and disposed of outside the feed chain, although in some circumstances it can be sent
for cleaning or detoxification to reduce the contaminant load. However, there is currently no
requirement for such feed to be labelled accordingly. EC Regulation 767/2009 therefore
introduces a provision requiring that it be labelled to indicate that it is intended to undergo such
processing before use. It is expected that this will help guard against the potential for such feed
to be diverted back into the feed chain, with consequent risks to animal health and the health of
consumers of animal products.

Community Catalogue of Feed Materials (Article 25)

3.16 The labelling requirements for feed materials were harmonised some years ago through
the introduction of a non-exclusive list of the most commonly used materials. The list specifies
in each case the name to be used, the description to be satisfied, and the analytical
declarations (for protein, fibre, moisture, etc.) to be made on the label. It is not intended to
serve as a restricted list of what can be fed to animals, but all feed business operators who put
into circulation a feed material which matches a description in the list must apply the name and
analytical declarations relevant to that description.
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3.17 EC Regulation 767/2009 replaces the existing list -- currently an Annex to Directive 96/25
-- with a Community Catalogue of feed materials. This will include -- as the Annex does now --
a name and a description of the feed material, together with an indication of any processing it
has undergone. The Catalogue will also specify, for each feed material listed, an identification
number and the analytical ingredients to be declared. The Catalogue is to be developed by the
European feed industry and will be subject to amendment and extension in consultation with
Member States, the European Food Safety Authority (EFSA) and feed stakeholders. It will be
published in the Official Journal. Although use of the Catalogue by the feed industry will be
voluntary, trade will clearly be facilitated by the adoption of harmonised descriptions. The
Catalogue is therefore expected to deliver the same level of harmonised controls as now but
without resort to prescriptive legislation.

3.18 EC Regulation 767/2009 requires that the first edition of the Catalogue be adopted by 21
March 2010 at the latest, and should consist initially of the non-exclusive list of feed materials in
the Annex to Directive 96/25 and the list of authorised bioproteins published as the Annex to
Directive 82/471. (See paragraphs 3.22 to 3.24 below for further information about bioproteins.)
The first edition of the Catalogue, in the form of an EC Regulation, was adopted by the Standing
Committee on the Feed Chain and Animal Health in February 2010. At the time this
consultation commenced, publication of the measure in the Official Journal was awaited.

Codes of Practice for Good Labelling (Article 26)

3.19 EC Regulation 767/2009 provides for the adoption of two Codes of Practice for good
labelling, one for feed for food-producing animals (i.e. farmed livestock) and one for pet food.
Like the Catalogue of feed materials, the Codes of Practice will be developed by the European
feed industry and their use will be voluntary; they will also be subject to amendment and
extension in consultation with Member States, the EFSA and feed stakeholders, and will be
published in the Official Journal. Like the Catalogue, the Codes of Practice are also expected to
deliver harmonised controls without resort to prescriptive legislation.

Transitional Measures (Article 32)

3.20 EC Regulation 767/2009 lays down a number of provisions to allow for the phasing-in of
certain of its aspects, with the aim of avoiding the disruption that might be caused by a sudden
change from the current to the new legislative regime. In particular, it allows certain products --
such as boluses, pastes and drenches -- which have levels of additives more than 100 times the
maxima of additives in complete feeds permitted under Article 8 to remain on the market until it
has been determined whether they might be classified as products for particular nutritional
purposes. This derogation applies provided an application for such classification has been
submitted before 1 September 2010.

3.21 EC Regulation 767/2009 also permits products which have been labelled in accordance
with the existing legislative regime to remain on the market beyond 1 September 2010 until
stocks of such products have been exhausted. An additional measure adopted by the Standing
Committee on the Feed Chain and Animal Health in January 2010 will amend Article 32 by
permitting, firstly, feed to be labelled in accordance with the EC Regulation before 1 September
2010; and, secondly, pet food labelled in accordance with the existing legislative regime to
remain on the market until 31 August 2011. This latter derogation has been made because of
the very large number of products which would otherwise require to be relabelled over the next
few months. At the time this consultation commenced, publication of the amending measure in
the Official Journal was awaited.

Abolition of the Existing Requirement for a Dossier Assessment of Bioproteins
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3.22 Council Directive 82/471/EEC concerning certain products used in animal nutrition sets
out the procedure for the consideration and authorisation of bioprotein products. It requires
applicants to submit a dossier of scientific evidence in support of these products, which are not
authorised unless they meet relevant criteria for safety, quality and efficacy. Authorised
bioprotein products are listed in an Annex to the Directive.

3.23 Many of the products in the Annex to this Directive were reclassified as feed additives by
EC Regulation 1831/2003, and therefore removed from it. EC Regulation 767/2009 repeals
Directive 82/471 in its entirety and treats the remaining products to which it currently applies as
feed materials. The justifications for this are that the remaining products have proven to be safe
in use; that the existing authorisation procedures have been dissuasive to bringing forward new
bioprotein products; and that the safety risks of any new products can be managed through
post-marketing surveillance, with products subsequently demonstrated to be unsafe considered
for addition to the list of prohibited ingredients (i.e. products forbidden from use in feed).

3.24 The removal of the requirement to submit a dossier of scientific evidence in support of a
new bioprotein product will clearly represent a reduction in administrative burdens for the feed
industry.

Annexes

3.25 The Annexes to EC Regulation 767/2009 cover technical provisions relating to labelling
declarations, including the limits of variation (“permitted tolerances”) within which the actual
content of an analytical ingredient such as protein or fibre must fall; the specific labelling
provisions for contaminated feed which is to be sent for detoxification; and the list of prohibited
ingredients which must never be used in feed. These Annexes will be subject to amendment by
comitology procedures, following discussions and a vote in the Standing Committee on the
Feed Chain and Animal Health.

3.26 The list of prohibited ingredients appears at Annex Ill. When the EC Regulation was
adopted and published, the list was a replication of that in the Annex to Commission Decision
2004/217. It was subsequently realised that this list omitted a bioprotein which had failed its
dossier assessment and been specifically barred from use in feed by another measure. The
Standing Committee on the Feed Chain and Animal Health has therefore adopted an amending
Regulation which will add the entry “any product obtained from yeasts of the Candida variety
cultivated on n-alkanes” to the list at Annex Ill. Publication of the amending measure in the
Official Journal is awaited.

3.27 Annex lll also makes provision for the development of a list of products which may be
used in feed only if certain restrictions are observed. Additions or amendments to this list will
also be dealt with under comitology procedures in the Standing Committee on the Feed Chain
and Animal Health.

3.28 During the negotiations on the EC Regulation, the feed industry argued that it could be
difficult to comply with the amended limits of variation (“permitted tolerances”) set out in Annex
IV. These are intended to allow for technically unavoidable variations in the production process
by setting the upper and lower limits within which a product’s actual analytical content may differ
from that declared on the label. However, the number of declarations subject to such tolerances
has been greatly reduced from that in existing legislation and in some respects the limits are
tighter. The Commission gave an undertaking that Annex IV would be subject to discussion and
possible amendment in the Standing Committee on the Feed Chain and Animal Health before
the EC Regulation comes into force on 1 September 2010. These discussions are continuing.

4. Options

4.1  There would appear to be two options available:
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e Option 1: do nothing; or
e Option 2: make legislation to provide for the enforcement of EC Regulation 767/2009
in national law.

Option 1: do nothing

4.2  Doing nothing would mean leaving all the existing legislation in place, which would mean
that UK feed labelling would be out of step with that in other Member States and could have an
adverse effect on potential sales in them of UK feed products. Retaining all the existing
legislation would also mean retaining the current requirement for the mandatory percentage
declaration of the ingredients of compound feed, which is estimated to cost the UK feed industry
almost £44 million per year. Doing nothing could also deny the UK feed industry the
opportunity to participate in the development of the Community Catalogue of feed materials and
the Codes of Practice for good labelling, and thus to ensure that they reflect the concerns and
interests of UK businesses.

4.3  Doing nothing would also be a breach of the UK's obligations as an EU Member State,
and could give rise to infraction proceedings against the UK by the Commission in the European
Court of Justice under Article 258 of the Treaty on the Functioning of the EU. If infracted, the
UK could be faced with potentially unlimited daily fines until the measure is implemented in law.

Option 2: provide for the enforcement of EC Regulation 767/2009 in national law

4.4  Making legislation to provide for the enforcement of EC Regulation 767/2009 would
remove a number of current administrative burdens from the feed industry. These include the
requirements for submission of a dossier in support of an application for authorisation of a new
bioprotein and for the mandatory percentage declaration of the ingredients of compound feed,
the latter of which will lead to reduced costs for the UK feed industry of almost £44 million per
year. Providing for the enforcement of the Regulation will also allow for the introduction of the
Community Catalogue of feed materials and the Codes of Practice for good labelling, which will
deliver harmonised results without the need for prescriptive legislation and thus represent the
removal of another administrative burden.

4.5  Making legislation to provide for the enforcement of EC Regulation 767/2009 will also be
commensurate with the UK's obligations as an EU Member State under the Treaty on the
Functioning of the EU.

5. Potential Benefits of the Animal Feed (England) Regulations 2010

5.1 There will be significant savings to both the feed industry and enforcement authorities
from the repeal of the existing requirement for the mandatory percentage declaration of the
ingredients of compound feed. The Agricultural Industries Confederation (AIC), the trade
association for feed compounders and feed merchants, estimated in 2008 that the savings to be
realised from the removal of this burden would be £42.74 million per year for the UK as a whole.
This has been uprated to represent 2009 prices’. The annual benefit for England is now
calculated as £35.162 million per year. The table below illustrates the costs of compliance with
the current requirement, broken down by devolved administration.

% of farms by devolved administration * 100% 80.25% 3.7% 4.84% 11.11%

UK England Wales Scotland N.Ireland

Current administrative costs:

Updating labels and responding to customer £1,025,200 £822,691 £37,970 £50,627 £113,911

' Figures uprated by 2.52%. Figures retrieved by using financial year 2008-2009 from Treasury GDP deflator,
http://www.hm-treasury.gov.uk/data_gdp_fig.htm
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enquiries

Current loss of formulation expertise allied to
R&D:

Loss to livestock industry from absence of research £26,655,200 | £21,389,975 | £987,230 | £1,316,306 | £2,961,689
into optimisation of feed materials usage (at £2 per
tonne for 13 million tonnes annual production)

Loss to livestock industry from absence of £5,884,648 £4,722,248 £217,950 £290,600 £653,850
nutritional, formulation and analytical support (at 44p
per tonne for 13 million tonnes annual production)

UK England Wales Scotland N.Ireland

Current loss of profitability to customers:

Incremental benefits in animal performance, animal £10,252.000 | £8,226,914 £397,704 £506,272 £1,139,111
health and product quality foregone

Total current costs of compliance with £43,817,048 | £35,161,829 | £1,622,854 | £2,163,805 | £4,868,561
percentage ingredient declaration:
Rounded: £43,817,000 | £35,162,000 | £1,623,000 | £2,164,000 | £4,869,000

* Devolved administration figures have been estimated by applying Standard Industrial Classification codes 10.91 (Manufacture
of prepared feeds for farm animals) and 10.92 (Manufacture of prepared pet foods) as outlined in the Competition Assessment
(see the Annex). Source: ONS Inter-Departmental Business Register (2009).

Repeal of the existing requirement for mandatory percentage declaration will therefore remove
the considerable existing cost burden and so represent a significant saving to the UK feed
industry.

5.2  The repeal of Directive 82/471concerning certain products used in animal nutrition, which
will remove the requirement to submit a dossier of scientific evidence in support of a new
bioprotein product, will clearly have savings for the feed industry. However, it is difficult to
quantify this because no new bioprotein products in the categories covered by the Directive
have been submitted for authorisation for several years, with the consequence that there is no
recent record of actual costs from which potential savings can be extrapolated. In addition,
several of the categories formerly covered by the Directive were transferred to EC Regulation
1831/2003 on feed additives at the time that measure came into force. Although this latter
legislation still requires a dossier assessment, the costs of this are a separate issue to those
which may be associated with EC Regulation 767/2009.

5.3 The requirement to label contaminated feed which is being sent for cleaning or
detoxification, to prevent its diversion back into the feed chain before such cleaning or
detoxification has taken place, is likely to have health benefits for animals and the human
consumers of animal products. However, these benefits cannot be quantified because data on
the volumes of feed sent for cleaning or detoxification, and on the extent to which any diversion
actually occurs, has never been collected and therefore is not available.

5.4  The adoption of a formal procedure for the consideration and authorisation of new
nutritional purposes is likely to have benefits for the feed industry, as it will permit the
development and marketing of new dietetic feeds. However, it is difficult to quantify these
potential benefits because information on the potential nature of the market for such new
products is not available, and may not become available until after the authorisation of the new
nutritional purposes for which they may be promoted.

5.5 The extension of the principles of food law to feed for non-food producing animals could

have benefits for both pets and their owners, as this will demonstrate that such feed is
compliant with existing provisions on safety and traceability. It not possible to quantify these

14




benefits, although it is likely that, through compliance their trade association’s codes of practice,
pet food manufacturers will already be adhering to similar or analogous provisions.

5.6  The use of ambulatory references to the Annexes to EC Regulation 767/2009 and the
lists of categories of feed materials for non-food producing animals, maximum permitted levels
for undesirable substances and particular nutritional purposes is likely to benefit both the feed
industry and central government. The feed industry, which will have been consulted on any
amendments to these provisions while they are under discussion in the Standing Committee,
will be able to take advantage of them as soon as they apply rather than, as now, having to wait
for them to be individually transposed into national law by amending Statutory Instruments.
Making the references ambulatory will also reduce the administrative burdens on central
government, which will no longer be required to make amending Regulations to transpose the
measures into national law.

6. Potential Costs of the Animal Feed (England) Regulations 2010

6.1 Many of the provisions of EC Regulation 767/2009 are identical or very similar to those in
the five Directives which it replaces, and for that reason the potential cost implications for
business are not expected to be significant. However, it is likely that there will be some
exceptions to this.

6.2  One exception will be the removal of the previous derogation for the labelling of the
analytical constituents (protein, fibre, ash, etc.) of agri-industrial products with a moisture
content of more than 50% (“moist feeds”). These are typically spent grains from the brewing
and distilling industries, which have had a traditional end-use in the animal feed chain for a long
period of time but for which analytical declarations have not hitherto been provided because the
products’ high moisture content (which itself may be liable to evaporation or settling) hinders
accurate analysis. Moist feed producers are therefore likely to incur some costs in the
sampling and analysis of their products -- capital costs for the investment in new equipment and
operating costs for its continued use -- to provide such declarations. However, it is not at
present possible to estimate these costs because it is not known what volumes of product may
be affected and because discussions on the permitted tolerances which might be applied to
analytical declarations for these products are ongoing in the Standing Committee on the Feed
Chain and Animal Health.

6.2  There will also be costs associated with the requirement to label all additives subject to a
maximum permitted level, which will chiefly affect feed manufacturers. The Agricultural
Industries Confederation (AIC) calculated in 2008 that for livestock feed this provision would
incur a one-off cost of £505,000 and have a continuing annual cost of £672,000 in the UK at
2008 prices. These figures have been uprated for 2009 prices? and are shown in the table
below, which outlines the costs by devolved administration. These provisions will incur a one
off cost for farms in England of £415,000 and annual costs of £553,000.

% of farms by devolved administration * 100% 80.25% 3.7% 4.84% 11.11%
UK England Wales Scotland N.Ireland

One-off costs:

Modification(s) to labelling software £5,126 £4,113 £190 £253 £570

New labelling applicators (assumed cost per £512,600 £411,346 £18,985 £25,314 £56,956

applicator of £5,000 affecting 100 manufacturing

sites)

Total one-off costs attributable to labelling of all £517,726 £415,459 £19,175 £25,567 £57,525

additives:

? Figures uprated by 2.52%. Figure retrieved by using financial year 2008-2009 from Treasury GDP deflator,

http://www.hm-treasury.gov.uk/data_gdp_fig.htm
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Rounded: £518,000 £415,000 £19,000 £26,000 £58,000

Continuing annual costs:

Additional analyses for trace elements to ensure the £639,725 £513,359 £23,694 £31,591 £71,081
accuracy of declarations (£48 per sample at 1 sample
per 1,000 tonnes of feed for 13 million tonnes annual
production)

Analysis for antioxidants to ensure the accuracy of £26,655 £21,390 £987 £1,316 £2,962
declarations (£50 per sample at 1 sample per 5,000
tonnes of feed, assuming 20% of production contains
antioxidants)

Analysis of colourants to ensure the accuracy of £22,554 £18,099 £835 £1,114 £2,506
declarations (£100 per sample at 1 sample per 5,000
tonnes of feed, for feed for laying hens only)

Total continuing annual costs attributable to £688,934 £552,849 £25,516 £34,021 £76,548
labelling of all additives:
Rounded: £689,000 £553,000 £26,000 £34,000 £77,000

* Devolved administration figures have been estimated by applying Standard Industrial Classification codes 10.91 (Manufacture
of prepared feeds for farm animals) and 10.92 (Manufacture of prepared pet foods) as outlined in the Competition Assessment
(see the Annex). Source: ONS Inter-Departmental Business Register (2009).

6.3 The pet food industry may also face additional costs from the requirement to label all
additives. However, responses to the earlier consultation while the EC Regulation was still
under negotiation did not reflect the costs to the whole industry, so they are not included in the
above table.

6.4  The requirement that complementary feeds should not contain levels of additives of more
than 100 times the maxima of additives in complete feeds may have cost implications for
manufacturers of complementary feeds with levels greater than this new upper limit due to the
need to reformulate these products. However, these costs cannot be quantified at present
because data on the number of complementary feed products potentially affected or the
possible costs of their reformulation is not available. In addition, there is scope for their
manufacturers to submit them for consideration as products for new nutritional purposes (see
paragraphs 3.7 and 3.8 above), which if successful would permit them to remain on the market
without reformulation.

6.5 EC Regulation 767/2009 also amends the limits of variation (the upper and lower
tolerances within which a product’s actual analytical content may differ from that declared on the
label). This could have potential cost implications for feed manufacturers, who -- while the EC
Regulation was still under negotiation -- suggested that in certain cases they might be unable to
meet the new limits. As explained in paragraph 3.28, however, the Commission gave an
undertaking that these limits would be subject to discussion and possible amendment by the
Standing Committee on the Food Chain and Animal Health before the Regulation comes into
force. Because of the potential for amendment of the limits before 1 September 2010, therefore,
the potential costs of compliance with them have not been included here.

6.6  The requirement for claims made in support of products to be understandable by
purchasers and verifiable by enforcement officials, and for scientific substantiation of them to be
available on request, may have some cost implications for manufacturers who need to revise
the claims they make. The number of claims to which this might potentially apply or the costs of
revising them is not known at this stage, but is expected to be relatively small.

6.7  The requirement for pet food manufacturers to provide contact details on labels for
purchasers to obtain further information about the products might have some cost implications.
However, these costs are expected to be minimal because labels already supply contact details,
and where any changes have to be made it is expected that these would be incorporated into
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the relabelling of products during the transition period which has been granted to the pet food
industry to use up existing stocks of labels under Article 32.3 of the EC Regulation.

6.8 The requirement to label contaminated feed which is being sent for cleaning or
detoxification, to prevent its diversion back into the feed chain, may have some costs. However,
these costs cannot be quantified because data on the volumes of feed sent for cleaning or
detoxification, and on the extent to which any diversion actually occurs, has never been
collected and therefore is not available.

6.9 The Codes of Practice for good labelling may have some costs associated with their
development and introduction, even though the provisions they set out will concern voluntary
rather than mandatory labelling statements. However, it is not possible to quantify these costs
at this stage as discussions on the scope and content of the Codes are continuing, and in
consequence their final form is not yet known.

6.10 It will be necessary for all feed business operators to spend some time becoming familiar
with the EC Regulation. There may be a one-off cost associated with this, although it is likely to
be small because the Regulation primarily consolidates existing measures with which
businesses will already be familiar.

7. Administrative Burden Costs

7.1  This section applies only to England, and may be subject to change due to the revised
methodology for the 2010-2015 simplification targets. It refers to changes in the stock of
legislation measured as part of the Government’s Administrative Burdens Measurement
Exercise (ABME) in 2005, which concerned England alone.

7.2  The administrative burden which arose from the requirement in the Feeding Stuffs
(England) Regulations 2005 (as amended) to provide information on the labelling of compound
feedingstuffs to indicate the percentage by weight of each ingredient was estimated at
£2,004,443. This requirement will be removed by EC Regulation 767/2009, leading to a
reduction in the administrative burden of £2 million in 2005 terms.

8. Consultation and Engagement with Stakeholders

8.1 The Food Standards Agency undertook a public consultation from 9 April 2008 to 21 May
2008 on the original text of the EC Regulation as published by the Commission, before formal
negotiations commenced in Brussels. (The documents for this consultation can be found at:
http://www.food.gov.uk/consultations/consulteng/2008/feedmarketeng08) This attracted 23
responses. There was a broad general welcome for the Regulation from all respondents,
although most had queries or concerns about some points of detail.

8.2  There was a particular welcome for the repeal of mandatory percentage declaration of

the ingredients of compound feed. Other measures which also received support included the
introduction of a formal procedure for the authorisation of new nutritional purposes; the
requirement for claims to be scientifically substantiated; the labelling of contaminated feed
intended for detoxification; and the introduction of a demarcation between complementary feeds
and premixtures based on a maximum level of additives. General concerns were expressed,
however, about the impact of this demarcation on products with high levels of additives such as
boluses, pastes and drenches; the removal of the derogation for labelling the analytical
constituents of moist feeds; the requirement for the fuller labelling of additives in compound feed;
and the tightened limits of variation.

8.3  Some of these concerns, in particular those related to products with high levels of
additives and the simplified limits of variation, were partially allayed as a consequence of the
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negotiations (see paragraphs 6.4 and 6.5 above), although a definitive resolution of these
Issues is still awaited.

8.4  The Food Standards Agency is now consulting on the draft Animal Feed (England)
Regulations 2010 to provide for the enforcement of EC Regulation 767/2009 on the placing on
the market and the use of feed. Comments are particularly invited on the following points:

e whether all of the Articles of the EC Regulation which require to be enforced have
been correctly identified. If stakeholders consider otherwise, they should identify any
Articles which it is considered do not require to be enforced and/or those Articles
which it is considered have been omitted,;

¢ whether the competent authorities for the enforcement of the EC Regulation have
been correctly designated. As stated in paragraph 2.5 above, this is for the most part
local authorities, although in a limited number of instances it is necessary to
designate the Food Standards Agency either because it requires reserve powers in
the event of a failure to enforce by a local authority or because it will need to engage
with the Commission for the fulfilment of certain duties laid down in the EC
Regulation. If it is considered that any of the designations are incorrect, stakeholders
should state the designations which are considered to be incorrect and suggest
potential alternatives;

e whether all of the provisions of the Feeding Stuffs (England) Regulations 2005 (as
amended) which require to be re-enacted have been correctly identified. Again, if it
is considered that any provisions have been omitted, or that any provisions which are
listed do not require re-enactment, stakeholders should provide appropriate
supporting arguments;

e whether it is appropriate to insert ambulatory references to (a) the Annexes to EC
Regulation 767/2009 and to (b) the lists of categories of feed materials for non-food
producing animals, maximum permitted levels for undesirable substances and
particular nutritional purposes in the Annexes to Directives 82/475, 2002/32 and
2008/38 respectively, so that future amendments to these Annexes can enter into
force without requiring to first be transposed into law in England. If it is considered
that such ambulatory references are inappropriate, stakeholders should state why it
is considered that the Annexes and future amendments to them should continue to
be transposed into law as they are at present, i.e. by Statutory Instruments which
amend existing Statutory Instruments;

e whether it is appropriate to increase the penalties for breaches of feed labelling and
feed composition provisions, as explained at paragraphs 2.13 to 2.17 above. Ifitis
considered that the penalties should remain as set out in the Agriculture Act 1970, or
should be increased to a lesser level than that proposed, stakeholders should
provide appropriate statements in support of any argument that such breaches
should be treated less seriously than breaches of the requirements of the Feed
(Hygiene and Enforcement) (England) Regulations 2005. If it is considered that the
proposed increase in the penalties should be greater than that provided for by the
draft Animal Feed (England) Regulations 2010, supporting arguments for this should
similarly be provided; and

e whether those provisions of Part IV of the Agriculture Act 1970 which concern
territory now occupied by EC Regulation 767/2009 on the placing on the market and
the use of feed have been appropriately disapplied. If it is considered that any or all
of these provisions should continue to have effect rather than to be sidelined in this
fashion, it will be necessary for stakeholders to both name the sections in question
and to state why in their opinion they should be retained, and to outline how any
potential repetition of or contradiction with the EC Regulation may be resolved.

8.5 Comments are also invited on the potential benefits and costs identified and discussed in

sections 5 and 6 above. Stakeholders who dispute these calculations and wish to put forward
alternative figures for the benefits and costs are requested to provide detailed arguments in
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support of their case. Similarly, stakeholders who consider that there are potential benefits or
costs associated with EC Regulation 767/2009 which have not been addressed in sections 5
and 6 above are also requested to provide detailed arguments in support of their case.

8.6 Comments are also invited on an additional issue. This concerns an apparent
inconsistency in EC legislation with respect to certain of the definitions to be applied. EC
Regulation 178/2002 on the general principles of food law defines “feed” as “any substance or
product, including additives, whether processed, partially processed or unprocessed, intended
to be used for oral feeding to animals”. This definition is also used in EC Regulation 767/2009
and EC Regulation 1831/2003 on feed additives. However, Directive 2002/32 on undesirable
substances uses a slightly different definition for the term “products intended for animal feed”.
Similarly, EC Regulations 178/2002, 1831/2003 and 767/2009 use the term “placing on the
market” to mean holding feed for the purpose of sale, including offering for sale or any other
form of transfer, whether free of charge or not, and the sale, distribution, and other forms of
transfer themselves”, whereas Directive 2002/32 uses a very similar form of words to define the
term “putting into circulation”.

8.7 The Food Standards Agency's view is that there is no meaningful difference between the
wording of each pair of definitions and the terms concerned, and this view has been forwarded
to the Commission with a request that it consider the matter with a view to arriving at a
consistent terminology. The Commission has in response advised that it is considering
standardising the definitions on those used in EC Regulation 178/2002, which would be our
preference. However, comments on the definitions to help inform the forthcoming discussions
are invited.

9. Enforcement

9.1 Local authority trading standards departments in England will be mainly responsible for
the day-to-day enforcement of the Animal Feed (England) Regulations 2010. This will be
unchanged from the existing arrangements for the enforcement of animal feed legislation.

10.  Simplification

10.1 As stated in paragraph 3.1 above, EC Regulation 767/2009 on the placing on the market
and the use of feed is part of the European Commission's modernisation and simplification
programme, and brings together many of the provisions relating to the marketing and use of
animal feed. It replaces five separate Directives and many amendments thereto with a single,
comprehensive document which will be of clear benefit to all feed producers, feed users and
enforcement authorities. The EC Regulation also simplifies some technical requirements and
reduces some administrative burdens, and will facilitate the functioning of the internal market by
ensuring the harmonised application of feed labelling provisions throughout the EU.

11. Implementation and Review

11.1 EC Regulation 767/2009 on the placing on the market and the use of feed applies
directly in all Member States without needing to be first transposed into national legislation.
However, the UK's practice is to provide for the enforcement of EC Regulations by linking them
to the powers already granted to enforcement officers. In England, these powers are granted
under Part 4 of the Feed (Hygiene and Enforcement) (England) Regulations 2005.

11.2 As stated earlier, the Directives and other measures which the EC Regulation revokes
and replaces are currently implemented by the Feeding Stuffs (England) Regulations 2005 (as
amended), which will be revoked and replaced by new legislation -- the draft Animal Feed
(England) Regulations 2010 -- to provide for the enforcement of the EC Regulation.
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11.3 Itis currently anticipated that the Animal Feed (England) Regulations 2010 will be
reviewed not less than a year after 1 September 2010 (i.e., the date from which the EC
Regulation applies in Member States).
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Specific Impact Tests:

Checklist

Type of testing undertaken Results in Results
Evidence Base? | annexed?

Competition Assessment No Yes
Small Firms Impact Test No Yes
Legal Aid Not applicable No
Sustainable Development No Yes
Carbon Assessment Not applicable No
Other Environment Not applicable No
Health Impact Assessment Not applicable No
Race Equality No Yes
Disability Equality No Yes
Gender Equality No Yes
Human Rights No Yes
Rural Proofing No Yes




Annexes

Competition Assessment

1. An accurate picture of the feed sector’s economic position is not available, as detailed
information on the capital formation, market share, turnover and geographical location of animal
feed businesses has not been collected for some years. However, it is known from data
compiled by the Office for National Statistics for the Inter-Departmental Business Register that
in 2009 there were 405 premises manufacturing prepared feeds for farm animals in the UK.
These figures will include firms producing pet food and feed for horses as well as feed for
farmed livestock, although they exclude firms producing fish meal and oil seed cake. Using
regional data on the number of employees, the premises can be categorised by size as follows:

Region Micro Small Medium Large Total
UK 250 100 50 5 405
England 201 80 40 4 325
Scotland 9 4 2 0 15
Wales 12 2 0 20
Northern Ireland 28 11 6 1 45

Notes: Sizes are defined by number of employees per premises as follows: Micro -- less than 10 employees; Small -- 10-49
employees; Medium -- 50-249 employees; Large -- more than 250 employees.

Distribution of premises by employee size is available only at UK level, for individual regions the UK distribution of premises by
size is applied to the total number of animal feed manufacturing premises in each region.

Source ONS Inter-Departmental Business Register (2009) SIC codes -- 10.91 Manufacture of prepared feeds for farm animals
and 10.92 Manufacture of prepared pet foods.

2. The Food Standards Agency's preliminary assessment is that the draft Animal Feed
(England) Regulations 2010 will have little direct impact on competition in the UK feed industry.
It will not limit the number or range of businesses operating in the sector by imposing exclusive
rights to supply products or by creating a licensing scheme for them; it will not raise the costs of
feed ingredients to some suppliers relative to others or alter the costs of entering or leaving the
feed market; it will not limit the ability of businesses to compete by attempting to control the
prices charged, to limit the scope for innovation or to restrict the ability to advertise feed
products; and it will not limit incentives to compete by exempting any businesses from general
competition law or by amending existing intellectual property rights.

3. However, it is possible that the repeal of mandatory percentage ingredient declaration
could have some indirect impact on competition in the feed sector because it will mean that
businesses are no longer required to declare their feed formulations on product labels, which at
present allows other firms to appropriate the details of those formulations and offer identical
products at lower prices because they have no research budget to recoup. Against this,
however, should be set the disincentive to innovation and research attributable to mandatory
percentage ingredient declaration because of the requirement to declare commercially sensitive
product formulations.

Small Firms Impact Test

4. The EC Regulation contains a number of benefits for feed businesses. It is expected that
small and medium-sized enterprises will benefit in particular from the repeal of the requirement
to declare the ingredients of compound feed by their percentage weight of inclusion, the current
costs of which are likely to bear more heavily on them than on larger companies.



Sustainable development

5. Potential impacts under the three pillars of sustainable development (environment,
economy and society) have been considered in the preparation of this Impact Assessment.

Environment -- EC Regulation 767/2009 is primarily a consolidation and updating of
existing labelling and marketing requirements, and will not require that feed be
subjected to any more processing, transportation, storage or other treatment than it is
at present. In consequence, the potential environmental impacts of the EC
Regulation are likely to be broadly neutral, because it will have no more effect on the
physical environment than existing feed legislation. However, it is possible that the
requirement to label material being sent for detoxification or decontamination could
have some beneficial effects because it will ensure that such material is capable of
being reprocessed for use in the feed chain rather than having to be disposed by
landfill, incineration or redespatch to its country of origin, all of which have some
associated environmental costs.

Economy -- EC Regulation 767/2009 will impose some additional costs on feed
business operators through the requirement for the fuller labelling of the additive
content of compound feed, which it has been calculated could impose a continuing
annual cost of £689,000 for the UK as a whole. Against this, however, should be set
the expected reduction in administrative burdens for the feed industry of almost £44
million per year from the repeal of the current requirement for the mandatory
percentage declaration of the ingredients of compound feeds. There will also be
some savings to industry from the abolition of the requirement for a dossier
assessment of new bioprotein products and thus the need to fund clinical trials of
these products before they can be brought to market. There may also be some
additional savings to central government and local enforcement authorities from the
introduction of the voluntary Community Catalogue of feed materials and the Code of
Practice for good labelling, which may reduce the marginal costs associated with the
current regime of prescriptive legislative controls (i.e., from the need to formulate and
enforce such controls). There will also be some reduction in administrative burdens
for central government from the introduction of ambulatory references to the lists of
categories of feed materials for non-food producing animals, maximum permitted
levels for undesirable substances and particular nutritional purposes, which in future
will not require to be updated by amending Statutory Instruments whenever changes
to these provisions are voted on by the Standing Committee on the Feed Chain and
Animal Health.

Society -- EC Regulation 767/2009 does not seem likely to have any impact on social
questions relating to (for example) safety at work, the rate of crime, the population’s
level of skills and education, or community cohesion and the provision of community
services. However, it may have some impact on the health of both animals and the
human consumers of animal products (milk, meat and eggs) through the abolition of
the requirement for a dossier assessment of new bioprotein products before they are
brought to market, as this could allow potentially hazardous products to enter the feed
and food chains. However, it is intended that post-marketing surveillance should
identify and remove such products, and the likely risks should therefore be short-term.
Any other health impacts will be broadly neutral, because the EC Regulation will not
alter any of the existing provisions relating to the protection of animal and human
health (e.g. through the setting of maximum permitted levels for undesirable
substances).

It is therefore considered that, on balance, option 2 -- providing for the enforcement of EC
Regulation 767/2009 on the placing on the market and the use of feed -- is the relatively more
sustainable of the two options identified in section 4 because the positive impacts (most of
whiich are economic) are assessed as outweighing the negative ones. Itis also considered that
it is more proportionate to the requirements of feed business operators and local authority
trading standards departments.



Race equality issues

6. The Agency considers that the draft Regulations are unlikely to have any implications for
or impact on race equality issues.

Disability equality issues

7. The Agency considers that the draft Regulations are unlikely to have any implications for
or impact on disability equality issues.

Gender equality issues

8. The Agency considers that the draft Regulations are unlikely to have any implications for
or impact on gender equality issues.

Human Rights

9. The Agency considers that the draft Regulations are unlikely to have any implications for
or impact on human rights issues.

Rural Proofing

10. The Agency considers that the draft Regulations are unlikely to have any particular
implications for rural areas.






PART 2
Marketing and use of feed

Interpretation of this Part

3. In this Part and in Schedule 1 any reference to a numbered Article or Annex is a reference to
the Article or Annex so numbered in Regulation 767/20009.

Enforcement of requirements of Regulation 767/2009

4.—(1) Subject to the transitional provisions contained in Article 32, any person who
contravenes or fails to comply with any provision of Regulation 767/2009 specified in Schedule 1
is guilty of an offence.

(2) Where, pursuant to Article 17(2)(c), the name of a specific feed material may be replaced by
the name of the category to which the feed material belongs, only the categories listed in the
Annex to Directive 82/475 may be indicated.

Competent authorities for the purposes of Regulation 767/2009
5.—(1) Each enforcement authority in its area or district as the case may be is the competent
authority for the purposes of —
(@) Article 5(3), 13(1)(a) and 17(3) and Annex VI, Chapter 1, paragraph 8; and

(b) Article 13(1)(b) as the competent authority to whose attention purchasers have the right to
bring doubts regarding the truthfulness of a claim.

(2) The Food Standards Agency is the competent authority for the purposes of —
(&) Article 26(1)(b); and

(b) Article 13(1)(b) as the competent authority which may submit to the Commission doubts
concerning the scientific substantiation of a claim.

(3) The Food Standards Agency and each enforcement authority in its area or district as the case
may be is the competent authority for the purposes of Article 5(2).

PART 3
Feed additives

Interpretation of this Part

6. In this Part any reference to a numbered Article is a reference to the Article so numbered in
Regulation 1831/2003.

Enforcement of requirements of Regulation 1831/2003

7—(1) Any person who contravenes or fails to comply with any provision specified in
paragraph (2) is guilty of an offence.

(2) The provisions are —

(@) Article 3, paragraphs (1) to (4), (placing on the market, processing and use of feed
additives), as read with Article 10 (status of existing products);

(b) Article 12 (post-authorisation monitoring); and

(a) Categories (d) and (e) of Article 6(1) comprise respectively zootechnical additives, and coccidiostats and histomonostats.
Functional groups listed in paragraphs 4(a), (b) and (c) of Annex | comprise preservatives, antioxidants and emulsifiers.



(c) Article 16, paragraphs (1) to (5), (labelling and packaging of additives and premixtures).

PART 4

Undesirable substances in feed

Interpretation of this Part

8. In this Part —

(a) any reference to a numbered Article or Annex is a reference to the Article or Annex so
numbered in Directive 2002/32;

(b) “undesirable substance” means any substance or product, not being a pathogenic agent,
which is present in or on a feed and —

(i) constitutes a potential danger to human or animal health or to the environment, or
(if) could adversely affect livestock production.

Control of animal feeds containing undesirable substances

9.—(1) Any person who —
(@) places on the market any feed that is specified in column 2 of Annex I; or
(b) uses any such feed,
is guilty of an offence if it contains any undesirable substance listed in column 1 of that Annex
in excess of the relevant maximum content specified in column 3.
(2) Any person who places on the market or uses any complementary feed is guilty of an offence
if —
(a) having regard to the quantity of it recommended for use in a daily ration, it contains any

undesirable substance listed in column 1 of Annex | in excess of the maximum content
specified for it in column 3 in relation to complete feeds; and

(b) there is no provision relating to any complementary feed in the corresponding entry in
column 2 of that Annex.

(3) Any person who for the purpose of dilution mixes any feed with a feed that is specified in
column 2 of Annex | and which contains any undesirable substance listed in column 1 of that
Annex in excess of the maximum content specified for it in column 3 is guilty of an offence.

(4) Any person who places on the market or uses any feed which is not sound and genuine and
of merchantable quality is guilty of an offence.

(5) For the purposes of paragraph (4) a feed listed in column 2 of Annex | is not sound, genuine
and of merchantable quality if it contains any undesirable substance specified in column 1 of that
Annex in excess of the maximum content specified in relation to it in column 3.

(6) Any person who has, for the purpose of a trade or business, possession or control of any of
the feeds specified in paragraph (7) shall, if required by an inspector, procure and produce to the
inspector an analysis in order to demonstrate that the content of inorganic arsenic in the feed
specified in that paragraph is less than 2 parts per million.

(7) The feeds are —
(@) palm kernel expeller;
(b) feeds obtained from the processing of fish and other marine animals;
(c) seaweed meal and feed materials derived from seaweed; and
(d) complete feeds for fish or for fur-producing animals.

(8) Any person who, without reasonable excuse, fails to comply with a requirement made under
paragraph (6) is guilty of an offence.



PART 5
Feeds for particular nutritional purposes

Interpretation of this Part

10. In this Part, “the Annex” means Part B of Annex | to Directive 2008/38, as read with
paragraphs 1 and 7 of Part A of that Annex.

Control of feed intended for particular nutritional purposes

11.—(1) Any person who places on the market a feed intended for a particular nutritional
purpose is guilty of an offence if the relevant requirements of paragraphs (2) to (9) are not met.

(2) In relation to any particular nutritional purpose specified in column 1 of the Annex —

(a) the feed must be intended for the animals specified opposite that particular nutritional
purpose in column 3 of the Annex; and

(b) it must be recommended that the feed be used for a period of time falling within the range
specified opposite that particular nutritional purpose in column 5 of the Annex.

(3) Where a group of additives is specified in column 2 or 4 of the Annex, the additive(s) used
must be authorised as corresponding to the specified essential characteristic.

(4) Where the source of an ingredient or analytical constituents is required in column 4 of the
Annex, the manufacturer must make a precise declaration (for example the specific name of the
ingredient, the animal species or the part of the animal) allowing the evaluation of conformity of
the feed with the corresponding essential nutritional characteristics.

(5) Where the declaration of a substance that is also authorised as an additive is required in
column 4 of the Annex and is accompanied by the expression “total”, the declared content must
refer to the quantity naturally present where none is added or, as appropriate, the total quantity of
the substance naturally present and the amount added as an additive.

(6) The declarations specified in column 4 of the Annex with the reference “if added” must be
provided where the ingredient or the additive has been incorporated or increased specifically to
enable the achievement of the particular nutritional purpose.

(7) The declarations to be given in accordance with column 4 of the Annex concerning
analytical constituents and additives must be quantitative.

(8) Where a feed is intended to meet more than one particular nutritional purpose, it must
comply with the corresponding entries in the Annex.

(9) In the case of a complementary feed intended for a particular nutritional purpose, guidance
on the balance of the daily ration must be provided in the instructions for use on the label.

PART 6

Administration and enforcement

Penalties for offences under these Regulations
12.—(1) Any person found guilty of an offence under regulation 4(1), 7(1) or 9(1), (2), (3) or (4)
or 11(1) is liable —

(&) on summary conviction, to a term of imprisonment not exceeding three months or to a
fine not exceeding the statutory maximum, or both; or

(b) on conviction on indictment, to a term of imprisonment not exceeding three months or to
a fine, or both.

(2) Any person found guilty of an offence under regulation 9(8) is liable to a fine not exceeding
level 3 on the standard scale.



Duties to enforce

13. It is the duty of each feed authority within its area or district as the case may be to execute
and enforce the provisions of these Regulations.

PART 7

Amendments and modifications of the Act

Amendments and modifications of the Act

14.—(1) The Act is amended or modified, as the case may be, in accordance with paragraphs (2)
to (9).

(2) In section 66 (interpretation of Part IV) —

(@) in subsection (1), after the definition of Regulation (EC) No 178/2002 insert the
following definitions —

““Regulation (EC) No 1831/2003” means Regulation (EC) No 1831/2003 of the
European Parliament and of the Council on additives for use in animal nutrition;”
“Regulation (EC) No 767/2009” means Regulation (EC) No 767/2009 of the European
Parliament and of the Council on the placing on the market and use of feed, amending
European Parliament and Council Regulation (EC) No 1831/2003 and repealing
Council Directive 79/373/EEC, Commission Directive 80/511/EEC, Council Directives
82/471/EEC, 83/228/EEC, 93/74/EEC, 93/113/EC and 96/25/EC and Commission
Decision 2004/217/EC;”; and

(b) for subsection (2) substitute the following —

“(2) For the purposes of this Part of this Act material shall be treated as sold for use as a
fertiliser or feeding stuff whether it is sold to be so used by itself or as an ingredient in
something which is to be so used.”.

(3) In section 68 (duty of seller to give statutory statement) —
(a) after subsection (5) insert the following subsection —

“(5A) Nothing in subsections (1) to (5) applies to anyone to whom the requirements of
Aurticle 16 of Regulation (EC) No 1831/2003 (labelling and packaging of feed additives and
premixtures) or of Chapter 4 of Regulation (EC) No 767/2009 (labelling, presentation and

packaging) apply.”;
(b) after subsection (6) add the following subsection —

“(7) Failure to comply with the labelling requirements of Article 16 of Regulation (EC)
No 1831/2003 or of Chapter 4 of Regulation (EC) No 767/2009 shall not invalidate a
contract of sale, but such labelling shall, regardless of any contract or notice to the contrary,
have effect as a warranty by the person who gives it that the particulars contained in it are
correct.”.

(4) In section 69 (marking of material prepared for sale), in subsection (1) omit the words “or
feeding stuff”.

(5) In section 70 (use of names or expressions with prescribed meanings) —

(a) subsection (1)(a) in so far as it applies in relation to feeding stuffs shall apply as if the
expression “under Regulation (EC) No 767/2009” were substituted for the expression “by
regulations made for the purposes of this section”; and

(b) after subsection (5) add the following subsection —

“(6) Nothing in subsections (2) to (4) of this section shall apply to anyone to whom the
labelling requirements of Regulation (EC) No 767/2009 apply.”.

(6) In section 71 (particulars to be given of certain attributes if claimed to be present) —
(a) subsection (4) in so far as it applies in relation to feeding stuffs shall apply as if —



(i) the expression “the requirements of Article 13 of Regulation (EC) No 767/2009”
were substituted for the expression “subsection (1) of this section”; and

(if) “that Article” were substituted for “that subsection”;
(b) after subsection (5) add the following subsection —

“(6) Nothing in subsections (1) to (3) of this section shall apply to anyone to whom
Article 13 (claims) of Regulation (EC) No 767/2009 applies.”.

(7) Sections 73 and 73A shall cease to have effect.
(8) In section 74 (limits of variation) after subsection (2) add the following subsection —

“(3) Nothing in subsection (2) shall apply to anyone to whom Article 11.5 and Annex IV
(permitted tolerances) of Regulation (EC) No 767/2009 applies.”.

(9) In section 74A, subsection (3) shall not apply to regulations concerning feed.

PART 8
Amendments to other Regulations

Amendment of the Feed (Hygiene and Enforcement) (England) Regulations

15.—(1) The Feed (Hygiene and Enforcement) (England) Regulations 2005(a) are amended in
accordance with paragraphs (2) to (6).
(2) In paragraph (1) of regulation 2 (interpretation) —
(a) after the definition of “agricultural analyst” insert the following definition —
““the Animal Feed Regulations” means the Animal Feed (England) Regulations 2010;”
;and
(b) after the definition of “Regulation 183/2005” insert the following definition —
““Regulation 767/2009” means Regulation (EC) No. 767/2009 of the European
Parliament and of the Council on the placing on the market and use of feed, amending
European Parliament and Council Regulation (EC) No 1831/2003 and repealing
Council Directive 79/373/EEC, Commission Directive 80/511/EEC, Council Directives

82/471/EEC, 83/228/EEC, 93/74/EEC, 93/113/EC and 96/25/EC and Commission
Decision 2004/217/EC;”.

(3) In paragraph (2)(b) of regulation 15 (offences, penalties and enforcement) omit the
expression “food-producing”.

(4) For paragraph (13) of regulation 24 (powers of entry for authorised officers) substitute the
following paragraph —

“(13) In this regulation —

(@) “compound feeding stuff” bears the same meaning as “compound feed” as defined
in Article 3(1)(h) of Regulation 767/2009; and

(b) “feeding stuff which is intended for a particular nutritional purpose” bears the
same meaning as “feed intended for particular nutritional purposes” as defined in
Article 3(1)(o) of that Regulation.”.

(5) In each of regulations 35(1) and (2), 36(1) and (3) and 37(1) and (2) after the words “these
Regulations” insert “or the Animal Feed Regulations”

(6) In Schedule 1 (specified feed law) —

(a) for the expression “The Feeding Stuffs (England) 2005 substitute “The Animal Feed
(England) Regulations 2010”;

(@) S.1.2005/3280, as amended by S.1. 2006/15, S.I. 2006/3120, S.1. 2009/3255 and S.I. 2010/(the S&A Regs).
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